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Roadless Areas map. Such roads may
also be used for collecting and
transporting coal mine methane. Any
buried infrastructure, including
pipelines, needed for the capture,
collection, and use of coal mine
methane, will be located within the
rights-of-way of temporary roads that
are otherwise necessary for coal-related
surface activities including the
installation and operation of methane

venting wells.
* * * * *

Robert Bonnie,

Under Secretary, Natural Resources and
Environment.

[FR Doc. 2016—-30406 Filed 12—16-16; 8:45 am]
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RIN 2040-AF63

Credit Assistance for Water
Infrastructure Projects

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Interim final rule; request for
comments.

SUMMARY: The Environmental Protection
Agency (EPA) is issuing an interim final
rule to implement a new program
authorized under Subtitle C of the Water
Resources Reform and Development Act
of 2014 (WRRDA), which is referred to
as the Water Infrastructure Finance and
Innovation Act of 2014 (WIFIA). WIFIA
authorizes EPA to provide secured
(direct) loans and loan guarantees to
eligible water infrastructure projects.
Projects will be evaluated and selected
by the Administrator of the EPA based
on criteria set out in this rule using
weightings established in a separate
Notice of Funding Availability (NOFA).
Following project selection, individual
credit agreements will be developed
through negotiations between the
project sponsors and EPA. EPA is
soliciting comments on an interim final
rule that establishes the guidelines for
the new credit assistance program for
water and infrastructure projects and
the process by which EPA will
administer such credit assistance. The
interim final rule primarily restates and
clarifies statutory language while
establishing approaches to specific
procedural issues left to EPA’s
discretion. This interim final rule
pertains to a matter involving a federal

loan and loan guarantee program and is
therefore exempt from the rulemaking
requirements of the Administrative
Procedure Act. As such, EPA is issuing
this rule as interim final.

DATES: Effective December 19, 2016.
Comments must be received on or
before February 17, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2016-0569, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or withdrawn. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e. on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa.dockets.

FOR FUTHER INFORMATION CONTACT:
Jordan Dorfman, Water Infrastructure
Division, Office of Wastewater
Management, Mail Code 4201C,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DG, 20460; telephone number: (202)
564—0614; email address:
dorfman.jordan@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background
II. Water Infrastructure Needs and Current
Sources of Financing
III. Program Information
A. Funding
B. Applicant Eligibility
C. Project Eligibility
D. Threshold Criteria Required by Statute
E. Application Process
F. Creditworthiness
G. Coordination with SRF Programs
H. Fees
I. Credit Assistance
J. Small Community Set-aside
K. Rating Requirement
L. Tax Status of Loan Guarantees
M. Federal Requirements
N. American Iron and Steel
O. Labor Standards
P. Reporting
Q. Selection Criteria
IV. Priorities

A. Adaptation to Extreme Weather and
Climate Change Including Enhanced
Infrastructure Resiliency, Water
Recycling and Reuse, and Managed
Aquifer Recovery

B. Enhanced Energy Efficiency of
Treatment Works, Public Water Systems,
and Conveyance Systems Including
Innovative, Energy Efficient Nutrient
Treatment

C. Green Infrastructure

D. Repair, Rehabilitation, and Replacement
of Infrastructure and Conveyance
Systems

V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory

Planning and Review & Executive Order
13563: Improving Regulation and
Regulatory Review

B. Executive Orders 11988 and 13690 and
the Federal Flood Risk Management
Standard

C. Paperwork Reduction Act (PRA)

D. Regulatory Flexibility Act

E. Unfunded Mandates Reform Act
(UMRA)

F. Executive Order 13132: Federalism

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

H. Executive Order 13045: Protection of

Children From Environmental Health &
Safety Risks

. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. National Environmental Policy Act

M. Congressional Review Act

—

I. Background

Congress enacted the Water
Infrastructure Finance and Innovation
Act of 2014 (WIFIA) as part of the Water
Resources Reform and Development Act
of 2014, as amended by sec. 1445 of
Public Law 114-94 1 and codified at 33
U.S.C. 3901-3914. WIFIA establishes a
new federal credit program for water
infrastructure projects to be
administered by EPA.

Congress authorized EPA to provide
federal credit assistance through WIFIA
in the form of loans or loan guarantees
to eligible entities: Corporations;
partnerships; joint ventures; trusts;
Federal, State, or local governmental
entities, agencies, or instrumentalities;
tribal governments or consortiums of
tribal governments; or State
infrastructure finance authorities.

WIFIA authorizes EPA to provide
assistance for a wide variety of projects.

1Section 1445 of Public Law 114-94 amends
WIFIA by deleting 33 U.S.C. 3907(a)(5) which
prohibited EPA from providing credit assistance to
a project financed (directly or indirectly) by the
proceeds of a tax-exempt obligation.
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Eligible projects, as defined in 33 U.S.C.
3905, include: 2

e Projects eligible under the Clean
Water and Drinking Water State
Revolving Fund Programs (SRFs);

¢ Projects for enhanced energy
efficiency in the operation of a public
water system or a publicly owned
treatment works;

¢ Projects for repair, rehabilitation, or
replacement of a treatment works,
community water system, or aging water
distribution or waste collection facility
(including a facility that serves a
population or community of an Indian
reservation);

¢ Brackish or sea water desalination
projects;

e Managed aquifer recharge or water
recycling projects;

e Acquisition of real property or an
interest in real property if the
acquisition is integral to an already
eligible project or pursuant to an
existing plan that, in the judgment of
the Administrator, would mitigate the
environmental impacts of water
resources infrastructure projects
otherwise eligible for assistance; and

¢ A combinations of projects
submitted to EPA by an SRF program
under a single application; and

e A combination of projects secured
by a common security pledge for which
there is a single application.

Sections 3902, 3905, and 3907 of title
33, U.S.C., describe the conditions that
govern a project’s eligibility under
WIFIA. Generally, projects must have
eligible costs of not less than $20
million. However, for projects eligible
for assistance under categories (1) or (2)
below (i.e., SRF eligible projects), that
serve a community of not more than
25,000 individuals, eligible project costs
must be no less than $5 million. The
types of projects eligible for assistance
are listed in 33 U.S.C. 3905 and are also
summarized below in 40 CFR
35.10005(m).

II. Water Infrastructure Needs and
Current Sources of Financing

In the United States, localities are
primarily responsible for providing
water infrastructure services and
funding these services through user fees.
Today, some communities face
formidable challenges in providing
adequate and reliable water
infrastructure services. Existing water
infrastructure in some of these

2Projects described by 33 U.S.C. 3905(1) are not
eligible for purposes of the WIFIA program as
operated by EPA. Section 3902(b)(2) specifies that
EPA can provide WIFIA assistance to all eligible
projects categories except for (1). The Army Corps
of Engineers is responsible for establishing a WIFIA
program that provides assistance to such projects.

communities is aging, and investment is
not always keeping up with the needs.
As described in greater detail below,
EPA estimates the national funding
need for capital improvements for such
facilities totals approximately $660
billion over the next 20 years.? In many
cases, meeting these needs will require
significant increases in capital
investment.

Water infrastructure capital projects
are typically funded with pay-as-you-go
or debt financed through the municipal
bond market. The U.S. Conference of
Mayors estimates that in 2008, local
governments invested $93 billion in
their water systems, of which 40% went
to capital investments, with the
remainder for operations and
maintenance.* In 2014, municipal bond
issuance for water and sewer projects
totaled $31.9 billion according to the
Securities Industry and Financial
Markets Association (SIFMA). Total
municipal bond issuance in 2014 was
$314.9 billion, of which $282.8 billion
was tax-exempt.® From 2003 through
2012, tax-exempt financing for water
and sewer facilities totaled $258
billion.® While a summary of bond
ratings for water and sewer debt is not
available, a 2014 analysis of outstanding
municipal market debt shows that 19
percent of issues were rated BBB or
below, or were unrated.” As such, the
potential market for lower-rated
investment-grade municipal borrowers,
which could benefit most from WIFIA,
is significant.

After pay-as-you-go and bonds, the
next largest source of water
infrastructure financing are the Clean
Water State Revolving Fund (CWSRF)
and Drinking Water State Revolving
Fund (DWSRF) programs. The SRFs are
state-operated finance programs that
receive capitalization grants from EPA.
These capitalization grants, combined
with required state match and loan
repayments with interest, allow the
SRF's to provide a far greater amount of
assistance annually than the amount
appropriated for the programs. The
SRF's provided $7.9 billion in assistance

3EPA. “Clean Watersheds Needs Survey 2012:
Report to Congress,” 2012, and ‘‘Drinking Water
Infrastructure Needs Survey: Fifth Report to
Congress,” 2011.

4U.S. Conference of Mayors—Mayors Water
Council. “Trends in Local Government
Expenditures on Public Water and Wastewater
Services and Infrastructure: Past, Present and
Future.” February 2010. http://www.usmayors.org/
publications/201002-mwec-trends.pdf.

5 SIFMA. “Research Report—Municipal Bond
Credit Report: Fourth Quarter 2014”.

6 http://www.naco.org/sites/default/files/
documents/Protecting-Bonds-to-Save-
Infrastructure-and-Jobs-2013.pdf.

7 SIFMA. “Research Report—Municipal Bond
Credit Report: Fourth Quarter 2014”.

to projects across the country in 2015.8
In addition, communities also received
water infrastructure funding through at
least two other federal agencies in 2015.
The Department of Housing and Urban
Development authorized $333.4 million
in block grants to communities for water
infrastructure projects, and the United
States Department of Agriculture
(USDA) approved $1.5 billion in grants
and loans for small communities.

EPA’s 2012 Clean Watersheds Needs
Survey (CWNS) 9 estimated that the total
capital wastewater and stormwater
treatment and collection needs for the
nation are $271 billion as of January
2012. The CWNS does not represent all
needs for the 20-year period from
January 2012 through December 2031.
Because states often do not have
documentation that demonstrates needs
that far into the future, nearly all needs
included in the CWNS are for projects
that will be completed within 5 years
(i.e., 2012—2017) and are documented in
capital improvement plans and other
short term planning documents. Needs
without existing independent
documentation are not included in the
CWNS. In addition, the CWNS does not
include information about privately
owned wastewater facilities, projects on
tribal lands, and operations and
maintenance needs. Stormwater
management needs are also
underestimated due to not all states
reporting in this category. For these
reasons, actual 20 year needs are likely
to be significantly higher.

EPA’s 2011 Drinking Water
Infrastructure Needs Survey (DWINS) 10
estimates a total capital drinking water
infrastructure need of $384.2 billion for
the 20-year period from January 2011
through December 2030. This estimate
includes needs for American Indian and
Alaska Native Village systems. Like the
CWNS, this figure does not represent all
of the needs. The scope of the survey is
limited to those needs eligible to receive
DWSRF assistance—thus excluding
some capital projects, including projects
related primarily to future population
growth. Moreover, needs for which no
independent documentation exists are
represented in the DWINS by default
values which are conservative. The
DWINS does not include operations and
maintenance needs.

Other studies report significantly
larger estimates of needs. For example,
the American Society of Civil Engineers
estimates approximately 240,000 water

8July 1, 2014-June 30, 2015. EPA SRF National
Information Management Systems.

9EPA. “Clean Watersheds Needs Survey 2012:
Report to Congress.” 2012.

10EPA. “Drinking Water Infrastructure Needs
Survey: Fifth Report to Congress.” 2011.
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main breaks annually.1* The American
Water Works Association estimates that
$1 trillion is needed to restore existing
distribution system pipe at the end of its
useful life and to expand pipe networks
to meet growing population needs
between 2011 and 2035.12

The Administration has pointed to an
increased need for infrastructure
financing through its Build America
Initiative. In its initial report, the
Department of Treasury noted that
“increasing fiscal pressures at all levels
of government have led to reduced
commitments for infrastructure and a
greater reliance on debt financing,
which, in turn, has contributed to
increased debt ratios and reduced debt
service coverage levels for certain
issuers. At the same time, stagnant
economic growth and absence of
support for new or increased user fees
have curtailed increased debt capacity
among many issuers.” 13 The Build
America Initiative aims to make
infrastructure financing more affordable
and to encourage innovative financing
and public-private partnerships.

As suggested by the estimated size of
national water infrastructure needs,
currently available funding sources are
not sufficient. SRF programs under the
Clean Water Act and Safe Drinking
Water Act are designed to primarily
provide a benefit to smaller projects,
typically under $100 million, in
communities that often have limited
access to funding. There is a large
segment of need associated with
projects that the SRFs cannot fund due
to project size or ownership. The
average CWSRF wastewater treatment
project is $3.5 million, while the
average DWSRF project is $2.4 million.
According to the most recent data, states
issued only 180 CWSRF loans over $50
million, and 35 of those were over $100
million, out of over 14,000 loans issued
since 2004. Since 2009, states issued
only 20 DWSREF loans over $50 million,
and ten of those were over $100 million,
out of over 6,700 loans.# Private
wastewater treatment facilities are not
eligible for most CWSREF financing.

Bond-financing requires strong debt
service coverage to benefit from low

11 American Society of Civil Engineers. “2013
Report Card for America’s Infrastructure.” 2013.

12 American Water Works Association. “Buried
No Longer: Confronting America’s Water
Infrastructure Challenge.” http://www.awwa.org/
Portals/0/files/legreg/documents/
BuriedNoLonger.pdf.

13U.S. Department of the Treasury Office of
Economic Policy. “Expanding our Nation’s
Infrastructure through Innovative Financing.”
September 2014.

14 Gollection of project specific data began in
2004 for the CWSRF program and 2009 for the
DWSREF program.

interest rates and long tenors. In
addition, private entities generally
cannot access the tax-exempt bond
market. Finally, grant funding and
USDA loans are targeted at specific
underserved sectors and are generally
less applicable to large projects.

Similar to large-scale transportation
projects, the financing of large water
infrastructure projects can be addressed
through the use of several financing
tools and techniques that, when
combined, can result in a highly
efficient capital structure that
minimizes the financial impact on
system users. WIFIA will assist in
delivering on these needs in the water
sector. It is in a position to promote the
use of public-private partnerships in
this area by reducing the cost of private
participation. At the same time, WIFIA
will have limited impact on the
municipal bond market. Total
municipal bond issuance was $314.9
billion in 2014, of which water
infrastructure accounted for 10%. Even
if WIFIA is able to provide $1 billion
annual assistance, it will account for
approximately 3% of the market for
water infrastructure bonds such that the
program is not expected to impact the
municipal bond market.

III. Program Information

A. Funding

The Federal Credit Reform Act of
1990 (FCRA) requires agencies to
estimate the long-term cost of providing
a direct loan or loan guarantee on a
present value basis, and requires that an
agency have the necessary budget
authority appropriated to the agency
before entering into an obligation for a
loan or loan guarantee. Section 3912(a)
of WIFIA authorizes annual amounts to
be appropriated for the cost of loans or
loan guarantees in FY2015 through
FY2019. However, to date no annual
appropriations have been provided for
the cost of loans or loan guarantees
under WIFIA. EPA will not know the
amount of budget authority that will be
available until it is appropriated.

B. Applicant Eligibility

Section 3904 of title 33, U.S.C.,
defines entities that are eligible for
WIFIA assistance. To be eligible, an
applicant must be one of the following:

1. A corporation;

2. A partnership;

3. A joint venture;

4. A trust;

5. A federal, state, or local
governmental entity, agency, or
instrumentality;

6. A tribal government or consortium
of tribal governments; or

7. A state infrastructure financing
authority.

C. Project Eligibility

Section 3905 of title 33, U.S.C.,
defines projects eligible for assistance.
To be eligible, a project must fall under
one of the following categories:

1. One or more activities that are
eligible for assistance under section
603(c) of the Federal Water Pollution
Control Act (33 U.S.C. 1383(c)),
notwithstanding the public ownership
requirement under paragraph (1) of that
subsection.

2. One or more activities described in
section 1452(a)(2) of the Safe Drinking
Water Act (42 U.S.C. 300j—12(a)(2)).

3. A project for enhanced energy
efficiency in the operation of a public
water system or a publicly owned
treatment works.

4. A project for repair, rehabilitation,
or replacement of a treatment works,
community water system, or aging water
distribution or waste collection facility
(including a facility that serves a
population or community of an Indian
reservation).

5. A brackish or sea water
desalination project, a managed aquifer
recharge project, or a water recycling
project.

6. Acquisition of real property or an
interest in real property—

a. If the acquisition is integral to a
project described in paragraphs (1)
through (5); or

b. Pursuant to an existing plan that, in
the judgment of the Administrator,
would mitigate the environmental
impacts of water resources
infrastructure projects otherwise eligible
for assistance under this section.

7. A combination of projects, each of
which is eligible under paragraph (1) or
(2), for which a State infrastructure
financing authority submits to the
Administrator a single application.

8. A combination of projects secured
by a common security pledge, each of
which is eligible under paragraph (1),
(2), (3), (4), (5), or (6), for which an
eligible entity, or a combination of
eligible entities, submits a single
application.

D. Threshold Criteria Required by
Statute

The WIFIA statute contains the
following requirements, as paraphrased
below, that do not require interpretation
and are restated in the rule without
further explanation:

¢ Public or private applicants for
credit assistance will be required to
submit applications to EPA in order to
be considered for approval.

¢ Project financing shall be repayable,
in whole or in part, from State or local
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taxes, user fees, or other dedicated
revenue sources that also secure the
senior project obligations of the project;
shall include a rate covenant, coverage
requirement, or similar security feature
supporting the project obligations; and
may have a lien on revenues subject to
any lien securing project obligations;

¢ In the case of a project that is
undertaken by an entity that is not a
State or local government or an agency
or instrumentality of a State or local
government, or a tribal government or
consortium of tribal governments, the
project that the entity is undertaking
must be publicly sponsored. Public
sponsorship means that the recipient
can demonstrate, to the satisfaction of
the Administrator, that it has consulted
with the affected state, local, or tribal
government in which the project is
located, or is otherwise affected by the
project, and that such government
supports the proposed project. Support
can be shown by a certified letter signed
by the approving municipal department
or similar agency, mayor or other
similar designated authority, local
ordinance, or any other means by which
local government approval can be
evidenced.

¢ To be eligible for financing, a
prospective borrower must have
developed an operations and
maintenance plan that identifies
adequate revenues to operate, maintain,
and repair the project during its useful
life.

Further detail will be available in a
program handbook that will be posted
on the WIFIA program public Web site.

E. Application Process

For each fiscal year for which credit
assistance is made available by
Congress, EPA will publish a NOFA in
the Federal Register to solicit letters of
interest for credit assistance. EPA will
also publish the NOFA on the WIFIA
program Web site, at www.epa.gov/
wifia. The notice will provide detailed
instructions for submitting letters of
interest and applications, as well as the
respective due dates for submissions. It
will advise prospective borrowers of the
estimated amount of funding available
to support WIFIA credit instruments
and information required in a letter of
interest and application.

The application process has two
steps. The first step requires the
submission of a letter of interest prior to
the deadline set out in the NOFA. Then,
projects selected by EPA to continue in
the application process will be invited
to submit an application. EPA will only
select those projects that it expects
might reasonably proceed to closing.

The Letter of Interest has four primary
purposes: (i) Validate the eligibility of
the prospective borrower and the
proposed project, (ii) perform a
preliminary creditworthiness
assessment, (iii) perform a preliminary
engineering feasibility assessment, and
(iv) evaluate the project against the
selection criteria and identify which
projects EPA will invite to submit
applications. The Letter of Interest
addresses the WIFIA eligibility criteria,
WIFIA selection criteria, and identifies
other specific information that must be
provided to EPA to be considered for
credit assistance. This serves to
familiarize EPA with basic information
relating to the project and the
prospective borrower.

The Letter of Interest will require
items such as:

1. Prospective Borrower Information:
The Letter of Interest should describe
the proposed obligor’s organizational
structure, identify the entity that will
serve as the applicant, list other
significant members of the project team,
describe the proposed obligor’s
relationship to subsidiaries or affiliates,
if any, and provide a Web site link
where additional information can be
found.

2. Project Plan: The Letter of Interest
should describe the project, including
its location, population served, purpose,
design features, estimated capital cost,
and development schedule. The
prospective borrower will also describe
how the project fits into one of the eight
project types eligible for assistance
under WIFIA. The Letter of Interest also
requests inclusion of any other relevant
information that could affect the
development of the project, such as
community support, pending
legislation, or litigation. The Project
Plan section will also serve to
summarize the status of the project’s
environmental review, engineering
report, and other approvals necessary to
the project.

3. Project Operations and
Maintenance Plan: The Letter of Interest
should describe the project’s plan for
operating, maintaining, and repairing
the project post-completion, and discuss
sources of revenue used to finance these
activities.

4. Financing Plan: The Letter of
Interest should include the proposed
sources and uses of funds for the project
and state the type and amount of credit
assistance to be sought from EPA. The
discussion of proposed financing should
also identify the source(s) of revenue or
other security that would be pledged to
the WIFIA assistance. Additionally, this
section should describe the credit
characteristics of the project and how

the senior obligations of the project will
achieve an investment-grade rating. The
Letter of Interest should also include a
summary financial pro forma and up to
three years’ audited financial
statements, if available.

5. Selection Criteria: The Letter of
Interest should describe the potential
benefits to be achieved through the use
of WIFIA assistance with respect to each
of the WIFIA selection criteria.

6. Contact Information: The Letter of
Interest should identify the point of
contact with whom EPA should
communicate regarding the Letter of
Interest. For the purpose of completing
its evaluation, EPA staff may contact a
prospective borrower regarding specific
information in the Letter of Interest.

7. Certifications: The prospective
borrower will certify that it will abide
by all applicable laws and regulations.

8. Notification of State Infrastructure
Financing Authority: The interested
party will acknowledge that EPA will
notify the appropriate State
infrastructure financing authority in the
State in which the project is located that
the prospective borrower submitted this
this letter of interest; and provide the
submitted letter of interest and source
documents with it to that State
infrastructure financing authority.

Selected interested parties will be
invited to submit an application to EPA.
The purpose of the application is to
provide EPA with materials necessary to
underwrite the proposed WIFIA
assistance. The application will require
items such as:

1. Detailed Applicant Information:
The applicant will submit information
identifying and describing the applying
organization, including the applicant’s
organizational structure, and the
applicant’s legal authority to apply for
WIFIA credit assistance and undertake
the project. The applicant will also have
to demonstrate its ability to execute the
project through past experiences and
qualifications of its personnel.

2. Detailed Project Information:
Materials submitted under this section
will detail the applicant’s plan for
project construction, projected over
several years, to include a description of
the facility to be built, including design
features, and the intended purpose. The
applicant will also submit a project
management and compliance
monitoring plan, including the project
construction timeline, and an
assessment of the costs expected at each
point in the timeline. The applicant will
also submit an analysis of the risks that
may be encountered during
construction, and steps that will be
undertaken to minimize those risks. The
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applicant will also submit draft or final
bid documents.

3. Detailed Operations and
Maintenance Plan: In this section, the
applicant will submit materials
supporting the applicant’s plan to
operate the project after construction.
This plan should include an operation
and maintenance plan for the tenor of
the WIFIA assistance, including an
estimate of the associated costs. The
applicant should also submit materials
describing contractual arrangements
that the applicant has already made, or
plans to make.

4. Comprehensive Financing Plan:
The applicant will need to submit a
comprehensive plan describing how the
project will be financed, and how
financing will be repaid over the tenor
of the requested WIFIA assistance. This
will include a detailed financial model,
the sources and seniority of other
financing, a description of the dedicated
sources of repayment, rate covenants,
and security for the proposed credit
assistance. The applicant will also
submit a preliminary rating letter
indicating the possibility of the project’s
senior obligations obtaining an
investment-grade rating from a NRSRO.

5. Final Certifications: The applicant
will certify that it will abide by all
applicable laws and regulations.

This two-step process limits the time,
cost and effort required by prospective
borrowers prior to having a reasonable
expectation of potential WIFIA funding.
EPA plans to develop detailed
application information contained in a
program handbook and will post it on
the WIFIA program public Web site at
the time of solicitation for letters of
interest. EPA welcomes comment on
this application process.

F. Creditworthiness

By statute, at 33 U.S.C. 3907(a)(1), the
Administrator must determine that
every funded project is creditworthy.
Therefore, an overarching goal of the
creditworthiness determination process
is to ensure that each project that is
ultimately offered credit assistance
advances the WIFIA Program’s mission
while providing a level of risk exposure
that is suitable to EPA. To that end, the
WIFIA Program will evaluate
applications for financial assistance
based on prudent lending practices for
the long-term holding of an illiquid
asset. The creditworthiness
determination will be based on a review
of the following:

e Terms, conditions, financial
structure, and security features of the
proposed financing;

¢ Dedicated revenue source(s)
securing the financing;

¢ Financial assumptions surrounding
the proposed project;

e Financial soundness and credit
history and outlook of the borrower; and
e Technical merits and engineering

risks of the proposed financing.
Further information will be available
in the WIFIA program handbook.

G. Coordination With SRF Programs

In order to promote coordination
between the SRF programs and the
WIFIA program, the statute includes
procedures on the use of existing
funding mechanisms. The statutory
procedure requires notification by EPA
to the relevant state SRF program of the
receipt of applications for SRF-eligible
projects. Such notification must occur
within 30 days of the receipt of an
application submitted to the WIFIA
program office. Under the statute, the
notified SRF program has 60 days to
formally declare an intent to fund the
project in the program’s intended use
plan, in place of EPA in an amount
equal to or greater than the amount
requested in the WIFIA application. If
such a declaration is made, EPA may
not provide assistance to the project
under WIFIA unless the SRF program
fails to provide assistance within 180
days from the date of notification or the
terms are less favorable than those
offered by the WIFIA program.

Those administering SRF programs
have expressed concern that the amount
of time within which they must receive
and review SRF applications and make
funding decisions regarding these
applications is too short. EPA will
therefore provide notice to SRF
programs within 30 days of the receipt
of a letter of interest. Such notice will
include the letter of interest and
supporting documentation provided by
the prospective borrower. The letter of
interest includes a notice to interested
parties explaining the notification
procedure and allows the prospective
borrower to request that EPA not share
the letter of interest with the SRF
program, though the SRF program will
still be notified of the submission, as
required by statute. Providing initial
notification within 30 days of the of the
receipt of a letter of interest, as opposed
to the application, will provide
additional time for SRF programs to
communicate with the prospective
borrower, for the prospective borrower
to apply to the SRF program, for funding
decisions to be made, and for a formal
declaration of the intent to fund the
project with a SRF loan to be made.

EPA welcomes comment on providing
notification to SRF programs at an
earlier time than required by the statute.
Though not addressed through this

implementation rule, EPA also
welcomes suggestions on the content of
the notification to SRF programs.

H. Fees

Sections 3908(b)(7), 3909(b), and
3909(c)(3) of 33 U.S.C., allow EPA to
collect user fees from applicants to
defray some or all of the costs associated
with administering the program. A
separate proposed rule governing
applicant fees can be found in the
docket for the rule at EPA-HQ-OW-
2016—0568. While each rule has a
separate process for comments, EPA is
aware that the similar timelines for
comment and the relationship between
the two rules may cause confusion.
Therefore, in the event that comments
are received for this rule under the
heading of the fee rule, or vice versa,
EPA will consider all comments and
respond accordingly. EPA will not be
able to collect user fees until the user
fee rule is finalized.

I Credit Assistance

Two types of credit instruments are
permitted under WIFIA: Secured
(direct) loans and loan guarantees.
General rules concerning the terms
governing these credit instruments
appear at 33 U.S.C. 3908 and 3909.
More specific terms will be determined
on a project-specific basis during
negotiations between EPA and
successful applicants.

In general, WIFIA limits the amount
of credit assistance that may be
provided to a project to not more than
49% of reasonably anticipated eligible
project costs. However, the statute
authorizes EPA to use up to 25% of its
budget authority appropriated through
Fiscal Year 2019 to provide credit
assistance to one or more projects of up
to no more than 80% (statutory cap on
federal participation) of the total costs of
any given project. EPA will use its
budget authority to provide credit
assistance greater than 49% of eligible
project costs (i.e., up to 80% of the total
project costs) only in extraordinarily
exceptional circumstances, such as
where a project would be unable to
proceed to closing absent such
additional assistance due to unforeseen
events. Unforeseen events that could
prevent a project from going to closure
may include, but are not limited to:
Unexpected cost revisions, unexpected
loss of other sources of financing,
increased cost of capital, or acts of
nature. In such an event, EPA will
reexamine the creditworthiness of the
project and only provide funding if the
project can still meet all requirements of
the program. Such a limitation is
necessary because the amount of budget
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authority that may be used for such
purposes is limited and the use of such
authority reduces the agency’s ability to
support other projects. EPA will not
entertain requests for use of this
authority in a letter of interest or
application.

Costs incurred prior to a project
sponsor’s submission of an application
for credit assistance may be considered
in calculating eligible project costs only
upon approval by EPA. Prospective
borrowers may not include application
charges or any other expenses
associated with the application process
(such as charges associated with
obtaining the required preliminary
rating opinion letter, as discussed
below) in the total project cost, as these
expenses are not eligible activities per
33 U.S.C. 3906. No costs financed
internally or with interim funding may
be refinanced later than 1 year following
substantial completion of the project.

EPA will not obligate funds for a
project that has not received an
environmental Categorical Exclusion,
Finding of No Significant Impact, or
Record of Decision under the National
Environmental Policy Act (NEPA).

For planning purposes, and as is
standard in construction loan
agreements, the credit agreement will
include the anticipated schedule for
loan disbursements. However, actual
disbursements will be based on costs
incurred in accordance with the
approved construction plan, as
evidenced by paid invoices. This
requirement protects EPA in the event
of non-performance and is typical of
most federal loans and grants.

As required by statute, the interest
rate on a secured loan will be equal to
or greater than the yield on U.S.
Treasury securities of comparable
maturity on the date of execution of the
credit agreement. The base interest rate
can be identified through use of the
daily rate tables published by the
Bureau of the Fiscal Service for the State
and Local Government Series (SLGS)
investments. The WIFIA program will
estimate the yield on comparable
Treasury securities by adding one basis
point to the SLGS daily rate with a
maturity that is closest to the weighted
average loan life of the WIFIA credit
assistance, measured from first
disbursement.

As allowed by statute at 33 U.S.C.
3908(c)(2), scheduled loan repayments
of principal or interest on a secured loan
will commence not later than 5 years
after the date of substantial completion
of the project. However, scheduled loan
repayments of principal or interest on a
secured loan to a State infrastructure
financing authority will commence not

later than 5 years after the date on
which amounts are first disbursed.

As required by statute, the final
maturity date of a secured loan will be
the earlier of the date that is 35 years
after the date of substantial completion
of the project, or if the useful life of the
project is less than 35 years, the useful
life the project. However, the final
maturity date of a secured loan to a
State infrastructure financing authority
will be not later than 35 years after the
date on which amounts are first
disbursed. In determining the useful life
of the project, for the purposes of
establishing the final maturity date of
the WIFIA credit instrument, the
Admi